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DECISIONS

dictions adopting a contrary rule base their decisions on the theory that the
reasons for requiring an insurable interest at the inception of the contract are
as strong where an insurable interest, once existing, has terminated, as where
no insurable interest ever existed? However, it is worthy of comment in the
principal case that the court refused to pass on the situation where the insured
procures the policy and pays the premiums, but in dictum the court suggested
that in such a case "it might well be said that the insurance was procured by
the wife by reason of the marriage, and under the code and statutory provisions,
must be restored on divorce." It is submitted that the Kentucky court may
well follow that dictum since section 425 of Civil Code of Practice will be much
more difficult to circumvent where the husband has paid the premiums himself.
In most other jurisdictions where there is no such statute the former wife's
right to the proceeds on death of insured is recognized even though the insured
procured the policy and paid all premiums thereon himself.'
1. B. A4-nderson, S.Ed.
JURY-DETERMINATION OF DAMAGES BY APPELLATE COURT AS DENIAL

LAw-Plaintiff's cause of
action arose under the federal Merchant Marine Act,' which grants a right to
trial by jury. Plaintiff recovered judgment and on appeal defendant asked the
court to determine the damages pursuant to provision in the Oregon Constitution vesting in the supreme court the power to determine from the evidence
the extent of a plaintiff's damages and to direct the entry of a final judgment
for the amount thereof, on appeal from a jury's verdict awarding damages
claimed by the defendant to be excessive. 2 Held, the provision is inapplicable in
cases arising under the federal Merchant Marine Act because it would affect
plaintiff's right to trial by jury controlled by federal law. Hust -. MooreMcGormack Lines, (Ore. 1947) 177 P. (2d) 429.
The common law recognizes only two means for securing a reexamination
of issues of fact once decided by a jury, namely, the granting of a new trial
by the court in which the issue was tried and the awarding of a venre facias de
novo by an appellate court because of some error of law appearing in the record.'
The extent to which the provision in question has authorized changes in the
OF RIGHT TO TRIAL BY JURY GIVEN BY FEDERAL

divorce orders the husband to pay alimony gives her an insurable interest in his life,
which will continue at least during the time the alimony is payable under the decree.
' In Northwestern Mut. Life Ins. Co. v. Whiteselle, (Tex. Civ. App. 1916) 188
S.W. 22, affd., (Texas 1920) 22I S.W. 575; Hatch v. Hatch, 35 Tex. Civ. App.
373, 8o S.W. 411 (1904).
10 See cases cited in note 4' supra.
14. Stat. L., c. 250, § 33 (1920), 46 U.S.C. (i94o) § 688.
'Constitution of Oregon, Art. VII, § 3. " . . . If the Supreme Court shall
be of opinion [that] . . . the judgment appealed from should be changed, and
the supreme court shall be of opinion that it can determine what judgment should
have been entered in the court below, it shall direct such judgment to be entered
in the same manner and with like effect as decrees are now entered in equity cases
on appeal to the supreme court; .... .
'Capital Traction Co. v. Hof, 174 U.S. 1, 19 S.Ct. 580 (1899).
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common law is self-evident. It is clear that in the federal courts where the
guarantees of jury trial according to the course of the common law obtain, the
Oregon practice would violate the Seventh Amendment.4 The Oregon court's
reasons for abandoning in this case the line of demarcation between the functions
of judge and jury which was authorized by the state constitution and substituting, in part at least,5 the federal conception of these functions, are not compelling. Recognizing itself bound by federal decisions as to substantive law in cases
under the federal act, with the right to follow its own procedure, the court
concluded that the constitutional provision in* question was substantive and
hence inapplicable. Authority for this conclusion was found in certain federal
cases in which supposedly analogous state rules were held to be substantive.6
Without discussion of the merits of these decisions, it is submitted that they are
not controlling authority for the decision in the principal case, and that the
nature of the constitutional provision should be determined pragmatically. If
we accept Professor Cook's'argument " that there is no clearly defined boundary
between substance and procedure and that a rule may be procedural in one
context and substantive in another, depending on the use to be made of it,
it becomes necessary to ascertain the effect of the label before applying it to the
constitutional provision. If it were held to be procedural, the court could apply
it, determine the just amount of plaintiff's damages, and direct the entry of a
judgment that would end the litigation. However, if the provision were held
to be substantive, the cause would have to be remanded for a retrial of the issue
of damages by. a jury, and there is no assurance that a sustainable verdict would
materially differ from the court's determination of damages. On this analysis,
considerations of convenience and economy should incline a court toward calling the provision procedural. Is there then any consideration of policy which
should impel the court to one result rather than the other? Unquestionably it
might be argued that the inclusion of a right to trial by jury in the federal act
itself indicates the policy Congress intended, and that this should be followed.
4 Kennon v. Gilmer, II U.S. 2z, 9 S.Ct. 696 (1889), federal court of the
Territory of Montana reduced the jury's verdict on the ground that it was excessive
and entered judgment for the smaller amount without giving the prevailing party
an election of taking the smaller verdict or submitting to a new trial; this was held
to be a violation of the guarantee of trial by jury according to the course of the
common law in the Seventh Amendment.
" While the court professed to be bound in these cases by-federal decisions which
interpret jury trial as "according to the course of the common law," the court recognized that in the trial of cases under the Merchant Marine Act, state law "prescribing
that less than a unanimous jury may return a verdict or forbidding the court to comment on the evidence" may be applied. Principal case at 438.
" Central Vermont Ry. Co. v. White, 238 U.S. 507, 35 S. Ct. 865 (1915)
(rule shifting the burden of proof of contributory negligence); New Orleans &
Northeastern R. Co. v. Harris, 247 U.s. 367, 38 S. Ct. 535 (0918) (statute providing that the mere happening of an accident would constitute prima facie evidence of
negligence); Herron v. Southern Pacific Company, 283 U.S. 91, 51 S. Ct. 383 (931)
(constitutional provision declaring the defenses of contributory negligence and assumption of risk to be fact questions to be left to the jury in all cases).
7 CooK, THE LEGAL AND LoGIcAl
BASEs OF THE CONFLICT OF LAWS 154 et

seq. (1947).
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Since, however, the federal guarantee of trial by jury does not prevent the
states from either modifying or abolishing the common law jury,8 it would
seem that Congress intended no more than to grant a right to that form of
trial by jury used in the state whose court takes cognizance of the action. To
ascribe a broader intent to Congress would be to assume that it intended by legislative act to extend the scope of the Seventh Amendment to the states, hardly a
tenable conclusion. No policy argument appears to impel the court to call what
seems to be procedural a substantive provision. It is submitted that the principal
case is not satisfactory authority that in actions arising under the federal Merchant Marine Act federal views of the function of judge and jury are binding on
the state courts.
William B. Harvey
NEGLIGENCE-PROXIMATE CAusE--An owner left his car in defendants'
parking garage with the key in the ignition. Defendants' employee stole the
car and loaned it to X who had no knowledge of the theft. X, while driving
the car, ran into plaintiff nearly twelve hours after the theft. Held, as a matter
of law defendants were not guilty of negligence. Assuming, however, that
defendants were negligent, such negligence was not the proximate cause of
plaintiff's injuries. Howard v. Swagart, (App. D.C. 1947) 161 F. (2d) 651.
Plaintiff relied upon two earlier decisions of the same court. In Ross v.
Hartman,' an agent left his principal's truck unattended in a public alley, with
the key in the switch and ignition unlocked in violation of an ordinance. Within
two hours, a thief negligently ran over a third person who recovered damages
from the principal. The court reasoned that the purpose of the ordinance was
"to promote the safety of the public in the streets," 2 that violation of the ordinance was negligence, that this negligence created the risk that a third person
would act improperly and brought about the harm which the ordinance was
intended to prevent, and that therefore the negligence was the proximate cause
of the harm. The court did not say whether, in the absence of the ordinance,
there would have been negligence. However, in Schaff v. R.W. Claxton, Inc.,'
the court held, although the ordinance did not apply, that the jury might properly find an agent negligent when he left his employer's truck, With the keys
in it, unattended in a parking lot next to a restaurant. The court further held
that the jury might find such negligence the proximate cause of a third person's
injuries, for which the agent's employer would be liable, such injuries having
been sustained by the third person when run into by an intermeddler who had
taken the truck from the parking space. In the present case the court states
that it would be possible to extend the holdings of these two decisions to the
case now under consideration, but it refuses to do so on the ground that such
an extension of liability would result in "a strained construction of the legal
8

Chicago, R.I. & P. Ry. Co. v. Cole, 251 U.S. 54, 40 S. Ct. 68 (1919).

'(App. D.C. 1943)
Mass. 424, 158 N.E. 778
2 139 F. (2d) 14 at
2 (App. D.C. '944)

139 F. (2d) 14. Contra: Slater v. T.C. Baker Co., 26I
(19z7).

15.
144 F. (21) 532.

